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‘"'"'PR OCEE- DINGS 

The Chief Justice: Number 4-13, Bolling, et al. , versus 

C . Melvin Sharpe , and others , 

All right* Mr. Hayes. 

ARGUMENT ON BE HALF OF PET III ONERS 
By ■Mr.^Hayba ; ;vf: 

:M the Court, this case is; hare; 

a Petition for a Writ of Certiorari addressed to the United 
States Court of Appeals for the District of Columbia Circuits 

The juris diction of this Court to review by Writ of Certi - 
pari is conferred by Title 2Sy tjtaiteti ^ States Code, Section 12 ^- -{‘Li 
and Section, 2101(e) , ff*f ; :.xplV.fVh 

This case was on appeal to the United States Court of i.p\ ule 
for the District of Columbia, vhere no judgment had been rend ad. 
and no order had been entered, and the- matter came up under tt 
rule, as I have, stated. 

This ease came before the Court on a complaint and o'l a 
motion to dismiss, and the facts are, therefore, not centre** 
verted* 

The minor petitioners, Negroes, fully qualified to at te he- 
a junior high school in the District of Columbia, accompanied >y 
their parents, made application to. the Sousa Junior High School 
for admission, and they were denied admission to the Sousa Junior 
High. VSchool solely on the ground of race or. color. 


Thereafter, through the!* -^'eacfc echelon in the 

// 

'V 


I 


> 

1 ‘ 


| 

ff' 

; 

i 

?' 

v 
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administrative setup of the schools ofth© District of C olurabi'i , 
they Jaade application for admission, andflnally to the Board of 
Education, and In each of these areas they we're denied aditis 3. I sa 
solely he cause of their race or color » 

Thereafter, and having exhausted their administrative 
remedies , a suit vas filed asking for a declaratory judgment ^ 
and . ■■ for in June t Ive reliefs I j f 

A motion vas filed to dismissvViTh&t motion vas granted* 
an appeal vas taken 0 Certiorari vas granted in this case on. 
Koifesifeer 10, 1952? 

Your Honors have listened for a .' : nv 4 Bheri'Of : -- : hour 3 to &£.&• cv.gr • 
slons with respect to this matter of segregation. 

In the case of the District of Columbia,' in our opinion ?, 
presents an entirely novel question, one which this Court a; 
aut been called upon to pass upon, and in which we specifically 
an d solely present the question as to whether segregation is i< 
cons titutional per set 



There are no factual questions as to facilities 5 we raise 


no issue with respect to facilities . 

Our proposition is baldly as to whether or not the respond • 
ehts have the power, the statutory or constitutional power, to 
deny to these pupils admission to the Sousa Junior High School* 

i 

. . ' h 

Justice Douglas: Where Is the statute that :ls relIed .upon| 

Mr. Hayes: If your Honor please, the statutes that are' 

Ciiie-I upon are in our brief beginning at page 23. 



i 


I want to call your Honors ‘ attention to the fact, at the 
very outset, that these statutes, contrary to the statutes to 
which your Honors have listened for the last two days , nowhere ,it 
in and of themselves, require segregation. It, to our mind, is 
a matter solely of Interpretation of these statutes as to whet sir 
or not segregation is required. 

Our opponents take the position that these statutes ao 
require it. . 

Justice Frankfurter; Suppose ve do not agree with your 
construction of the statute? Is that the end of the case? 

Mr. Hayes: Ho, your Honor, that is not* because, if your 

Honors were to determine that our construction of the statute 
was incorrect, and that by so much the ie statutes require cegr * - 
gatlon, we would then take the position that any such, reqnlrem * it 
is beyond the power of the Government to announce, and we woul a 
rely upon that for decisions of this Court as making that an 
impossibility. 

. Justice Frankfurter: So your, argument is that as a matter 

of construction this Is not mandatory, but just exercising dis- 
cretion by the educational authorities? 

Mr , Ha^ right, sir. 

Justice Frankfurter:! And that in construing it, I suppose* 
that we should take into account that possibly a serious conati^ 
tutional question is involved, even if on the face of it if'does 

■.w t yield to the construction that you argue j but you argue, in 


the third place, that if one cannot escape the constitutional 
question, then you assail it? • ; 


Mr. Hayes: That is correct, sir > 

tion, Mr. Justice Frankfurter . 

Justice-, Douglas: Has this statute 



that is exactly our p-os,, • 


that you refer to c on~ 


sistently been interpreted by the Board of Education as ,rebuir..f:g 


segregation? 

Mr. Hayes: Yes, sirj Mr. Justice Douglas, it has. 

Justice Douglas: This is an old statute? i ; ^ 

Mr. Hayes: Yes, Mr. Justice Dpuglasy again, it has been in 

since 186 originally there vere the Acts of 1862, but the Acts; 
here relied on go from 1864 forward. 

Justice Reed: Why do you say an interpretation requiring 

segregation? 

Mr, Hayes: When I say interpreting as requiring, I moan '».*/ 

that, at any rate, they have required it* 

Justice Reed: That may be permissive. 

Mr. Hayes: From our point of view, yes. They take the port 

. « ■ " , 1 

. ' / . . 1 i 

tion, as I understand it, that they are required. From our 
point of view ^it could be purely permissive, and from our point 
of view, they are, if anything at all, simply permissive because 

they are in no sense — we take the position .?»«* mandatory. 

: v. A. '.‘i "A.-. A A. A -A- A'-V A'.- 

Justice Douglas: Do you set forth the legislative history 

of this statute? A\'\AA r tAt'A/AA-V 

Mr. Hayes: Ho, your Honor, we do not set it forth in any 


Justice Douglass Does it throw any light upon this? 

Mr. Hayes s I beg your pardon? 

Justice Douglas: Does Itthrovany light upon this? 

Mr. Hayes: I am sorry. \ 

Justice Douglas: Does it throv any light on this subject 

as to whether or not Congress Intended there be segregation? 

Mr.. ‘Hayes : Prom our point of view it does not. 

¥e say that be cause itis our belief that Congress , toy tit 
statutes has indicated that it did not intend it because h&c. 
they so Intended, certainly the legislature would have toe on eoto.y ; y 
potent to have spelled it out in a manner so entirely different 
from the statute that we face because , as your Honors well know, 
we have , for instance, the South Carolina statutes saying that 
these children shall never be educated together; we have nae 
Virginia statute saying thattthey shall not toe in the same 
schools o 

There is no language In any of these which say any such 
thing, and so we say that Congress has nevef^said that. 

The Chief Justice: In seeking appropriations, the estimates 


that are put in, are they for the different schools in 


■t:Mr. Hayes: Yes, your Honor. ■ y 'l 

The Chief Justice: Does that show that the schools are for 

Hegroes and schools Cor whites? 

Mr. _ Kayes : , It shows that, and we do not pretend that -the 

■>«gi3latui 4 e is not mindful of it * ■. 


\ 

• \ 




The Chief Justice; And Congress throughout the period of 
years has been, mindful of it? 

Mr » Hayes * Yes s your Honor*- We take the position that 
being mindful or being mandatory or being constitutional are 
entirely different propositions. 

Justice Blacks What provisions of the Cons U inti on do •, . 
assertt this, violate a? , .thy- 7 . 



Mr. Hayes: It violates >, ve wlli: aay # a number of £ i 

stall outline to you the manner in vhieh wo think the* 
v ■ " 

delate it* • 

Justice Black s ¥hici?.-', -Vy/l'-T' 



-a r. otipts to deny to 'these people 3 the petitioners, 





quo a 




co Frankfurter 


J us 1 1 ce Frank furte r 


Frankfurter : Bo 1 understand you to say that th: 


on is not mandatory, but permissive 


D, } it vould m nothing, hut permissive 


nm’.rst «•!* «r4 «■ ■*» 




I 



I 



tie attacking the cons ti tuti onallty of legislation even if 
Congress authorizes it? 

Mr. Hayes : No, your Honor, because from our point of vie*' 

we take the position «-*» if-' I stated it was permissive, then X 
am in error, ye take . the position -'‘“ thatithls language inv 
neither mandatory nor permissive. 

Justice Frankfurter : You say this does not oven author is - 

it? ■?/ v'" 7 - . 

Mr. Hayes: That is right, sir. 

Justice Frankfurter: And you say for how many years has 7 - 

the District been acting without authority? 

Mr. Hayes: We do not say without authority j we say that vhe 

Aact that they acted with knowledge does not mean that the 
stature gives the authority. 

Justice Frankfurter: IT the statute does not give the 

authority, then it was ultra vires for the District to have fcSH-n 
doing', what they have been doing, is that right*? 

Mr. Hayes: No, if your Honor please, because our position . 1 

:.a that, when the District recognises that a situation exists, V v 
and when they appropriate for the sake of the statement * to an 
existing situation, that that does not mean that they themselves 
are given the authority nor does it mean that they are holding 
that it is mandatory, and this Court . 

Justice Frankfurter: Still somebody must have been doing 

something lawlessly for a good many years, is that it? 


Mr« Hayes: If your Honor says lawlessly, perhaps, I cannot 

go along with the idea of lawlessness , but it has been done 

without constitutional authority, I dp say that* 

Justice Frankfurter: Somebody has been asleep as to the 

illegality of what has been done? h-i; 

Mr. Hayes: Ho, I would not say asleep as to the illegality *> 

I ■■■ say.' rather 1; 

Justice Frankfurter: If I may say so, I am In deep sym- 

pathy with you in not trying to invalidate legislation if it can 
be dealt; with otherwise. But I find a little difficulty in 
seeing how ve can fail to reach the-v^ this legislatid 

unless you say that, what has been done by the District authorities 
has been done, if not lawlessly, then without authority cf lav 
How about that, would you accept that? 

Mr „ Hayes: We would say, sir> If this Court were to dots- r- 

mine that what has been done up to this time has been done 
validly, that then for the first time this Court, has had -the 
opportunity to say, "No, this is ^ot the proper way." 

We say that this is the opportunity for this Court to say 
that any such attempt as this, based solely on the question of 
race or color, is not within the Constitution. 

Justice Frankfurter: "Hereafter you have no lawful authority 
to do this, but we do not care about the past." 

Mr. Hayes: I would not want your Honors 1 statement to In- 

dicate that we do not care about the past, but for the first time 


• V I, 


we have had the opportunity fcopass upon It > and we frown upon 




If your Honor ples.se, as I have Indicated, these three 
propositions I have outlined are as follows: 

We take the; position, of course, that the coujpt'Vis " 

in having denied the relief sought, and in having granted th« 
motion to. dismiss. 

This Government =■*» ,and this is the point which see&s to i n 
so fundamental «« that in these other situations where t;ce cjit.. 
tion of these states has been involved, and where the questfc, 
of equal facilities has been involved /.VthafcV lo one thing. 

But in our ease, this Government of ours is feeing nShesi . 
support a statute having as its basis nothing ob her than 
color, and we say that this Government cannot afford to do jv: , 


tn&’G . 


As I have said, the question of the right of this G / 


to legislate for the District of Columbia is without quout-. 


■>:o t 


because they expressly have been, authorized to legislate for \.m 
D istrict of Columbia „ But this Court, with respect to that., 
acting for the District of Columbia, has said that they oumr.v: 
do it and violate one’s constitutional right. 

’’ r • / r . f , 

You have said so in, Capital Traction* v. Hof, and you sal • 

. In. Callen- v. Wilson that, as a matter of fact, the right to 
adminls ter for the District of Columbia is restricted by the fact 

you cannot violate the constitutional right*? of* perm nm in 
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30 doing. 

This Count has seen fit to passupon rights which coin© 
within the purview of the due process clause of the Fifth Amend- 
ment, and have explained and expressed what the word M liberty 1 * 
means , and this Court has seen fit to indicate and incorporu ec 
in that w ord ” liberty " things which we believe point out the ■v.iyf 
{as^to.'^hat;; should he done in this' ins tance „ ' l- 

.. -.Governmental .restrictions on the right to teach a fovetgr 
language , the right of a parent to send his child to a private 
school, the right for them to acquire knowledge, the right of 
parents and pupils to a reasonable choicewith respect to 
teachers , curricula, and text hooks, the right of parents • to 
secure for their children the type of education which the;; tMui; 
best, and which is not harmful, have been held by this Court s< 
be fundamental educational rights protected from arbitrary 
Government action by the due process clause oft the Fifth Amend- 
seat o ■ :■ A-v 

That language Is found in Meyer v. Nebraska, Bartel v# Xo , 

■ > •' ; 

Pierce v* Society of Sisters*, 

Justice Black;. Were those cases decided under the Fifth 
Amendment^?, • 

Mr 0r Hayes: They were decided under the Fourteenth Amendment , 

if your Honor please, but under the due process clause of the 
Fourteenth Amendment, and this - Court, however, In the case of 

•.•v..ng^on v, Tokushige has seen fit to refer specifically 
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those three cases , Indicating that the due process clause of 
the Fourteenth Amendment , as referred to in those cases , is 
incorporated and is taken over and assumed as being part of 
the. Fifth A^jendment,. 


As far as the Fifth Amendment cases are concerned s net r < 
in the Takahashi case, this Court, it seems to us, has e.Abra</.d 
these educational cases that might be referred to as coming 
within the Fourteenth Amendment, and has said that the Fifth 
, amendment applies in instances where cue process of lav no >,e. *■ 
earned and that, if your Honor please,, is the exact situation 
that we have here * 


I would not pretend, because it would not bo candi 


a to 


protend, that in those cases there was not something having to 
do with economic situations, with the question of ov*neranipu yu 
there was npt a‘ question of it being brought by owners -and 
touchers' father than by parents and children, so that for the' 

1. ;f . ; ' ; ; . • . ..'■■■■■■ . ' h, ; . ...... ••• ■■ ■■■ ' "/. ■' • ■ / •' 

-?ake of the statement someone might say it is dicta. 

Ay..., vi.' 

■■But I call the Courtis attention to the fact that what yr>. 

raid in the Farrington case so entirely, as we conceive it, ga-/e 

the concept of what this Court has in mind with respect, fo this 

.viestion of liberty under- this due process clause, and that tre 

need need not be had as to whether or not it was in any sense 

airy other than what this Court was embracing as being its doc*** 


trine , 


v us tine .Reed? bo you take the same position that the 


•.;§■§ 

1 ■ ‘ i 
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Virginia counsel did, that this legislation was Intended to "be \ 

inimical to the Interests of Negroes? 

Mr* Hayes: That this legislation was, if your Honor mean 

i 

by inimical, the question of putting then in — * simply sogre * * . 
gating them? 

Justice Reed: As I understood previous • counsel, the;, urg-’i 

that Virginia had passed these lavs in order to deprive Negroe - 
of educational opportunities * 

Mr 0 Bayes : I think. If your Honor please, that unquoshlc i 

ably the answer must he that legislation of this character vos 
pointed solely at the Negro, and that it was done purely tai L:z 
no other reason than because of the fact that it pretendec tc 
keep for him this place of secondary citizenship. 

i think it could have no ether conceivable purpose. I 
teen concerned 

Justice Reed: You do not think that it had any relation • 

xh ere prior considerations? 


Mr* Hayes: I do not think i .tv had the slightest relations Jap 

>o that, if your Honor please ^ I donot think anyone can pretend 
in this jurisdiction- that it lias any such purpose because this 
question of the schools, if your Horror please — - this is the 
only governmentally constructed situation that has as its basis 
segregation in the District of Columbia, the only one, and to vis 
it is entirely inconceivable and Inconsistent that under those 

- .rooms tunces for any conceivable reason, that the argument 


"be had that It Is necessary on account of any alleged diffi*- 
culties that might arise. 

This Court has seen fit to say that any legislation based 
on racism is immediately suspect. That is what this Court has 
said. 


In the Hirabayashi case this Court said that legislation ex* 


tills character is suspect, and immediately that it is suspect ue 
take the position that the burden then comes upon the Gcvarrr.iv: ; t 
to show as to why under those conditions any such thing shouic 
he allowed. We throw down that challenge to our friends on tlx 
other- side , to indicate why this should he done if there he a re- 
purpose other than pure racism. 

If there be any answer other than it is. purely on account 


of color, then we ask them to indicate to us what that sihueii 




The Chief Justice: Mr, Hayes, if it was solely duo ho 

racism, you mean that after the adoption of the amendments of 
course, they would not affect this particular area -«* that 
segregation 1 continued solely for racism and, therefore, the 
Poirrmeentli Amendment should now declare that under such circum- 
stances the resultant relationships x were invalid as unconstitu- 
tional? 

Mr. Hayes: If your Honor please, I say again and this is 

1 .. ' ' • . ■ : \ . ' ‘ • . . ’ 

i ' 

said on something that I hope is not base^ on obsession because 





(..any of the facts “<*> the Fourteenth Amendment , which had in it 
the question of the equal protection clause the equal pro~ 

tection clause, as I conceive it, was put into the Fourteenth •' 

' ' ; 

Amendment not because of the' fact that there was any attempt <-.t 
segregation at that time, hut it was the question of getting 
segregation for. Negroes, not of administering it. It was a 

• . i 

* '■ vrr.. 1 ,f ■ ' 

• • • <i ■ 

question of getting it, and I think that the Fourteenth AnienJL; rat , 
when it provided for citizenship, mindful of the situation, ini ,■ 
saying that they should have full citizenship, I think that &’.;uy . 
could not consistently have had that in mind and passed t‘Mc 
at the same time, had in mind the question of that we shall 
segregate in schools. 

The Chief Justlcq: The . point , to me, coming so close to I'm 

end of the war between the states, so far as the District of 

' * i v i 

. -Columbia is concerned ~~ 

Mr. Hayes: Yes, sir. 

The Chief Justice: were the people who were there in the 

Congress at the time the amendments were passed, and were tl.es t 

, s 

then ratified, and were there when this legislation was passei . 
and it is hard for me to understand that if it is racism, tha' 
it was not done deliberately, and the constitutional amendments' 
were so interpreted, and I assume that you would not go that far, 
would you, in regard to > the war amendments? 


Mr. Hayes: Mr. Chief Justice, I think that what was done 


•f . i 


vas a matter of politics , was a matter of doing the thing which 


Silte 


at that time , was to them the opportune thing to do; it was the 

question of giving away this with the idea of pressing this which 
was . the stronger thing. 

. ' ' .. ■ ■■■■; , . 

Ic vas the ides of patting through this act and giving up 

thxs* because of the fact that this was the expedient thing to 
do,, and I think that that very situation was what occasioned 
them not waiting into any of these acts anything specific wits-, 
regard to it, because in the same vein in which your Honor- in • 
dicai.es that this was an allowable circumstance, if they had 
intended that it should he a matter of segregation they could 
have written into this this, that your Honor has Indicated* 

The Chief Justice: I was just merely asking your view 

relative to the xrame of mind in which the people who •pa s - sod" — 
amendments had in this situation in the District of Columbia n 
have separate schools at the time when the amendments v* the 
Fourteenth Amendment was being ratified by the states, if thr- 
did this for the purpose of just punishing the Negro or was in 

: 1 ■■ , ■ ' • V" ; 

their interpretation of what the Fourteenth Amendment meant? 

Mr. Hayes: I have attempted to indicate to your Honor that 

in my opinion it was not given as punishment; ltwas given as an 
expedient. It was done as an expedient; it was done because,, as 
a matter of fact, at that time it seemed for them, I presume, an 
expedient thing not to press for this particular thing, but 

l 1 , ' : . 

rather to allow the amendment to go through and, as I say, I think 

is to * tlmt x&son expressly that they out notWiy. latr f.* 




other than what they did* 

May I make just this one additional suggestion, because my 
'time has already gone, and my associate, too Nabrit, is going to- ’ 
argue the other points , but I do want to say in these Japanese 
war cases, where the Court took the position, as I said, that any 
segregated thing based upon race alone was suspect, they took 
the position that the only justification for thq denial of con** 

•• titutional rights can be found where there is pressing public 
necessity such as the severity of war, and even there the Court 
must be satisfied in sustaining such restrictions that, one, t ys 
purpose of the restriction is within the competency of the 
Government to effect **«- we say that this is not within the com •• 
petency of the Government to effect « ■>' 

(b), the restriction must be clearly authorized, and' we ' v 
call attention to the fact that this Government of the United 
States, with express powers and implied powers only to caxry 
those express powers has . no such indication as to such clear 
authorization, and that they must, restrictions must have a 
reasonable relation to a proper purpose . 

Justice Frankfurters Mr a Bayes, before you Sit dovh 1 would 
like to put to you a question because of the candor with which 1 
know you will answer* I do not suppose that anybody oould deny 
that this legislation, all these enactments, concern drawing a 
line, drawing a color line* I suppose that is what this, is; #11 ' 

about? As to motives, the devil himself, as some one vie e mm 
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said some time ago, "Knoveth not the mind of man." 

^ut I juat want to ask you whether it is your position that 
the Fourteenth Amendment or the Fifth, for your purposes , auto- 
matleally invalidates all legislation vhlch dravs a line detst- 
mined because of race? 

I no ^ wan i to have trouble tomorrow or the day after 
tomorrow, hut one has to look ahead these days . 

/ J. 1 wonder whether you would say, right off “from your, analysis 


of the Constitution, that marriage law 3 relating to race are 
ipso facto on the face of things, unconstitutional? 

Mr* Hayes: I would say to your Honor, in answer to the 


first question as to whether or not in my dpinion 


Justice Frankfurter: Because I need hardly tell you there 

is s. good deal of legislation in this country drawing the line 
in connection with it. 

Mr* Hayes: Oh, yes, 1 am aware of that, sir* But I think 

that t$e\ problem is an entirely different one * With respect to 
thd first part of your query as to whether or not I think auto- 
matically it :b§'O0ineS. ...yy . y'yyyy 

Justice Frankfurter : I mdan that that denial to the states 

and to the Congress of the United States and to the District ip 
written in by plain implication of the fourteenth and the Fifth 


Amendment, that is what I want to know. 





Mr 0 Hayes: I want to say ay answer to that is this, if your 


T tMrtr tba +. th * wy purpose Of mi Court lu thi 

y , ■ . y ; ., : .y y y y&s 
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ve3?y answer to that question* I think that this Court is called 
upon vith that question now properly posed to make the answer).' 
Justice Frankfurter: You mean as to’ schools? 

Mr. Hayes: Yes, sir; that is what your first question, 1C 

thought, was addressed to. 

Justice Frankfurter: Yes, 

Mr. Hayes: I answered that by saying as to schools this 

v / ■ ' . \ \ 

Court is called upon to say that this sort of thing cannot happen 

because xt is a violation of the due process clause of the Fifth 

Amendment, and the due process clause of the Fifth Amendment does 

not lend itself to any .substantial, proposition*. You can’ have 

substantial equality put you cannot have substantial liberty. 

Justice Frankfurter : I's that because no legislation vhioa 

- *7"'. '■'■■■ V ' t f 

draws any line with reference to race is automatically outlawed 

by the Fifth and the Fourteenth Amendment? So that takes you 
over — ■ I am violating my own rule against posing hypothetical. 



cas£S w aWd, particularly , one that is as full of implications as , 

\ 

the laws relating to the marriage laws involved, but I think one , 
has to test these . things to see wlmt is the principle which you 
are Invoking before this Court. u d \ 

Is it all-embracing, is it the: all-embracing principle , that 
no legislation which is based on differentiation of race is valid? 

Mr. Hayes: I am' invoking rather the principle which I think 

this Court invoked in 'the Hirabayashi case when this Court-, sAld 
..nan legislation based upon race is immediately suspect j that is * 


s . • • 

what • I am invoking * f 

v \ v . ; 1 

Justice Frankfurter: trolly that' is a very candid and 
loglcal ansuen * :..„Tha.t . simply means that it can be valid „ ■ \1 f i-/- 
not an absolute prohibit ti on , : that good cause must bo shorn bit-' 
great cause must be shown for the rule. 

Mi- „ Hayes : Shat is right , sir; and it is for that m < . , . 1 

fclu.L I move to cha next position of public necessity that tr.n 
pointed out in those cases, ;. and of the fact that even wi fi h 

' »- ... V 

fU:,*..ic necessity you must meet tliu: tln’se reQuirements «. 

ous oi.ce Black: bhy do you have to equate the Pour to end; 

JjionfMent and the Fifth. Amendment provisions on that score? 

Mr, Hayes : I am not attempting to equate them, if y our 

( 1 ■; '. : p; ; ' ; ' 

honor ^ piease „ i am a exempting muher no say that as far as c. 

Fifth Amendment is concerned tlier-e is; no possibility of oqu-stl ■ ! 
You cannot make a quantum with respeco to one’s liberty. 

Justice Blade: You have just referred to the fact that- *■ ' 

said that under the Fifth Amendment such, laws are suspect, which 

S ; . 

neans that we look at them very carefully' to 'see' if they can 
disoriiuinatb on account of race or distinguish on account .of . rheb* 
Bo you think; the same rule applies with reference to the Four- 
teenth Amendment which was passed under entirely different clrv 
ouiiio bances and for- entirely different purposes-f fY.;-;:- 

Mr, . Hayes: Yes o I think the Fourteenth Amendment has 

within ■■ it inherent those possibili.t^s * ;:...^y : .have •• inhflretife-V-i : »W^y 


- * ; J‘ih due process clause as well as the equal 




Justice Frankfurter: But you have got to stand on the due 

process clause? .• 

Mr^Hayes:, Yes , , I am- standing on|j. due process* 

Justice I^ankfuruer:.^^ J :.tek:e Xtr that yas vhat Justice Hint? 
had in. mind, and which was "behind Justice Blaclc 3 s question 

Mr* Hayes: If that he the answer > that is vhat I was at ■ 
temp ting uo say* I was not 1 attempting to equate them , lie arc 
relying on due process . ’ ‘ : 

Jus tice . .Douglas * Your closest case in point so far a * 
'decisions go is Farrington? 

Mr. Hayes : Yes, your Honor, and in fact, the Farrington 

■ ' ■ ■ ' - ' ' ' - '• ‘V > 

ease embraced the Meyer, Bartel, and the Pierce case. And that 
■ brings them into this » 1 

ARGUMENT .ON BEHALF OF PETITIONERS 
By Mr, I'Tabrit 



Mr, Nabrit ? If the Court please, it would appear. neceassr 
petitioners make .clear the position which they take Ik the 


midst of these, five cases, 

X- ■ ... •, tv. V , 

It is dur position, simply stated, that the respondents* 

• 

\ • .... ' . ■ 

the public school board officials , in the District of Colombia 


do not possess either the constitutional power or the statutory 
power to deny these minor petitioners admission to Sousa Junior 
High School solely because of race pr color* H0y, thatj as we 
take it, is the s ole question to be considered by this Court £ 

~ n 00ns iderXng uhat question, ve would urge unop the Court. 
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¥ 

. , . ... | V: ■' :W) 

that It consider whether these respondents possess that power V 

under the due process clause, vhether they possess it because ; 

these acts of Congress compel it or authorize it, either, whether 

they possess it in the face of Sections 41 and 43 of Title 8 of 

the United States Code, known as the Civil Rights Act of 1866* 

or vhether they possess It in light of the pledge which this 

Government has given towards the Implementation of human freed ns 

and rights without any distinction on the basis of race or cclorj 

in other words, not as a requirement of the charge but as a 

policy which is enunciated by the charge , 

Nov, it would appear to petitioners that it is necessary 

also for this Court to consider the fact that we are not dealing 

\ 

with the State of South Carolina, ve are '.not ' dealing with the 
State of Virginia, the State of Delaware, or the State of i&ue^s „ 

We are not here concerned with those cver-sensltive areas of 
state and federal relatione That is not involved in this case 
We are not involved in this case with the question of the 

sensitiveness of states with the projection of federal power. 

. ■ 


\ 

\ 




We are concerned here _ s olelyvlth the questl on of the 
relationship of the Federal Government to its citizens » It 
might he assumed as the basis for our approach to this problem 
that we go back and look at some thing of the history of cur 
Constitution.. We know that when the Constitution was adopted, 
there were provisions in there which made it possible for us ,tc • 
have an institution of slavery* 

We also know that the juristic concepts verc such, in 
Bred Scott v* Sanford, that it was decided that a Kegro could 
not be a citizen* 

But along came the Thirteenth, Fourtee nth and Fifteenth 
Amendments .. The Thirteenth. Amendment removed slavery as (. con- 
dition,. as a status* The .Fourteenth, s o far as the federal 
citizens are -concerned, gave citizenship to those born or 
naturalized in the United States* 

Wow., those things together would appear to us to ha^e re- 
moved from the Federal Government any power to impose ‘racial \ , 
distinctions in dealing with its citizens* V; : . 

low, we know that this is a Government of limited powers, 
and we know that it has express powers , and one of these la to 
leal with the District of Columbia,, < ; 

Justice Minton: Is it your thought that the adoption of 

the Fourteenth Amendment 5 s- due" prbcels,rclause changed the meaning 


of the Fifth Amendment 5 s due process clause? '' 

Kr* Habrlt: HoyMrv Justice* X thought, with the abolith 


m* 


of slavery and the federal citizenship conferred in the first 
section of the Fourteenth Amendment , that those two things 
robbed any dubious power which the Federal Government may have 
had- prior to that time to deal with people solely on the basis 
of race or color,. • 

Justice Black: Do you think that there, is any doubt tb.v 

. v. •' V- .. . \ ■ •• • . 

they had complete power before that? V *v - 

Mr o Nabrit: No, not in the light of Dred Scott v. Surfeit ■ s 

I do not doubt it, because in the light of Dred Scott .lanfai,, 
they simply said that no matter whether you went to Missouri, , r 
where.* you vent, you are a Negro and you cannot be a 
as. soon as you cannot be a citizen, you cannot come within fWis-- 
purview of these things about which we are talking. 

Justice Frankfurter: We are talking about the District. 

Mr, Nabrit: That is rights 

Justice Frankfurter % We are talking about the District. 

- ..Mr o Ifabrit: Yes, I am saying .the ‘District, because if you 

could not be a federal citizen and thdt is what Dred Scott 
held -“ it was for jurisdictional purposes, but everybody ih tliS 
country took it as a finding of a lack of status as far as 
Negroes were concerned in 18560 :V; .; 

•' Justice Frankfurter: You could not be a citizen merely 

-by going to Missouri, 

Mr,- Nabrit: Yes, I agree with you, Mr*" Justice Frankfurter, 

you say that the Court went further than it should. have or had 
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too But I would say this, that after 1 the citizenship that vai> 

conferred under the first clause of the Fourteenth AmendmOnt, 

and after the abolition of slavery , that we would seriously 

question, as this Court questioned, the Dover of the Federal 

Government to deal with a federal citizen solely on the t as i r it 

his race • The only two cases that I can recall in the hS&ttv? 

. ' ■■ \ ■ 

of this Court where it is -held that that could be dene verb in", 
two cases where the Court said that there was an express per ■ 
to wage war, that that was one of the all-embracing power a. l.x 
that as an implied power necessary to prevent sabedrge aon 
espionage, this Court said,, under these circumstances, th ■ 

citizen of the. United States might, one , be detainee In' h. V 
overnight, and the other, be removed to a relocation cent r ■ 
chore detained. 

Co this Court itself, even when it recognized the al • 
inclusive ness of the. war power, when she security of the ’lat.-o :■ 
was at stake -.** this Court has said, K Ue must test this d*> tent von 
first, to see if it is' authorized and see if the statute . u th- 
orites it,” If It is a case like ex parte Endo, or it is not 
authorized, it is not good* Even if it is authorized, there ifirnt 
be a relationship between the purpose and the statute, and wheh 
we find that, as the Court said, we are not satisfied. There; , 
must also be some purpose which it is within the competency of 
tills Government to effect. 

Justice Reed; Who is to determine that? 


Mr„ Nabrit : This Cour.t. 

, \ : \ 

Justice Reed: And Congress cannot do terrains it' for itself? 

Mr. Nabrit: No, sir. Never in the history of this country 

have the Individual liberties of the citizen been entrusted in 
the hands of the legislators * The very founders of the Gove > r* 
ment refused to agree to the Constitution Itself until they .si ,d 


be satisfied, Jefferson and others, that they had a Bill of 
Rights so as to protect in liviciual liberties. 

Justice Reed: That would mean that ve v ou l«i t •>; arn 1 : :• i:u 

■basis , the foundation of Congressional enactments relating . 
race, such as the Japanese cases? 

Mr. Naprit : It is ray position - 

Justice. Reed: ■ Who is going to ..inks that determination 
to whether It is necessary or proper or desirable? This Con 


Mr. Nabrit: I would say tills, that, this Court, faced 


■7 . ;.b 


a piece of legiaiation by Congress which did that, or an act 
under a pi^ce of legislation which did that, would in my opinion 
test it by the same type of tost that it used in Koremat.iu d.-r 

. i 

in Hirabayashi and in Endo® This Court tested it by that si>. . 
method and found that it hud -no such authority and relented 
Mitsye Endo. In other words, we pslc nothing different than that 

■; | ■ ■; i.' .. 

we be given the same type of protection in peace that these 
Japanese were given in time of war . We are not asking anything 
different. « - 



; ' v w 

• L 


are simply saying; that iiperty to us is 


as' precious 


If®. 
iiql . 


% * 
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and that the same way in which. the Court measures out liberty 

• .1 ■ 

to others, it measures to us, and Congress itself has nothing 
to do with it, except that in the exercise of a power which 
Congress has, if Congress determines that it has something that 
It must do ap an implied necessity in order to carry out that 
power, and then we say it does not and we bring the question . 
this Court , this Court would decide it. 

I cannot make the statement that there is no situation in 
which Congress might not use race. I do not know of one rxyh'. 
now, except the war powers. But that certainly leaves it one: i 
for determination by this Court. ' 

V 

I 

But at the same time, I assert that there is absolutely no 
basis that can be produced that would be accepted in our onux.-y 
in 1952 that would justify Congress making it such a racial oauic 
for the exclusion of a student from a high school in the District 
of Columbia. 

Justice Reed: Would that same test apply on it for Cory.? esc 

unaer the commerce clause? 

. > 

Mr. Ifebrit : Under the commerce clause? 

Justice Reed: I just happened to choose that. 

Mr. Wabrit: I was trying to think of one under the commerce 

clause « 



■ 1 
1 1 


pur sos e was t. 



Justice Reed: dr any of the other clauses? 

, _ . > t ■ 

Mr. Uabrit : Or any of the other clause where the only 


:,e purpose of making a racial distinction, in &f 



*r» 
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fording 

For instance, if they say that no Negro can ride the trains , 
the answer is yes; it would apply precisely. 

Justice Reed: Could we examine the reas enable ness of the i 

decision? 

Mr, Nabrit: Because you have said already* fir. Justice. 

Reed.* or this Court, that as soon as we see that, we suspect li.y- 
.it is not to say that it is uncons tl tutional , but it is to . afr- 
that it is suspect, and you. have said in so many cases, race is 
invidious; race Is irrelevant Bo when we get over In the 
Federal 'Government where there is nobody to deal T'ith, but jus t 
us. the Federal Government, we do not have to worry - W© icnrv it, 
is Irrelevant, invidious,, odious and, suspect. Bo this Cchiri 
should examine it » !' 

©upon, at 4 :30 p oito' , , the Court arose a ) 


/ . 
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IN THE SUPREME COURT OP THE UNITED STATES 
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SPOTTSWOGD THOMAS BOLLING, ET AL. , 
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% 
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GEORGE E. 0 , HAVES t ESQ . . and 
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JAMES M 4 NABRIT, J flv , ESQ, 

On behalf of the Respondents 

MILTON D. KORMAN, ESQ. 1 A 


PR OCEE- DINGS 

The Chief Justice: Number 413, Bolling, et al., versus 

C « Melvin Sharpe J et al, 

Mr® Nabrit. 

ARGUMENT ON BEHAXF OF PETITIONERS — Resumed 
By Mr v Nabrit 

ty'Y Mr» Nabrit: If it please the Court, at the close of the ■ 

Court’s session on yesterday, ve were attempting to outline the 
basic arguments of the petltiQhers^^ ^ Unfortunately ^ we only ha vp 
10 minutes left, and. probably we can barely outline it. 

¥e would like to address oursLe Ives > however, to some of the 
questions which seem to be of concern to the Court in these 


cases 


Justice Frankfurter : Before you sit down, I hope you vi'; • 


Include in your answers the answer to this question, whether , 
during the life of this statute there came before Congress 
periodically or at such periods as there did come, if any, the 
requirement to make appropriations for the enforcement of this 

. i 

statute, or, since you question whether they had the duty to 
enforce it the way they did, for the things that the District 


authorities did, and whether during that period there was any 
legislative effort to stop these appropriations or to prohibit 
the authorities from doing what I understand you and your col- 
leagues said was not authorized by this legislation. h f 

hr, Nabrit: I would be very happy to address myself to that 




SI 


■ 
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| ... 

at this moment, Mr. Justice Frankfurter . 

In looking at these statutes enacted by Congress governing 

• d" 11 '“■% 

the schools in the the District, I should like to preface my 
answer by saying that the first statute passed with respect to 
public education in the District of Columbia was passed in 




Now, at the time petitioners drafted their briefs in sitp- * 
•port of our proposition, we had taken the position that the 
statutes did require - it, and w© did set out the history. How- 

eve r, if the Court is interested in the history, there is in dvs 

‘ ’ < . •’ ■ •• ■ ’ ’ 

: : : K-:-.; f - .Wrf 

brief filed in this case amicus curiae for the 18 organisations , 
on pages 20 and 21 , s ome. of these statuses . 
which may be of help to the Court. 

The Court may also take judicial notice of the Barnard 
Report, which is the special report of the Commissioner of 
' Education of the Public Schb 6 ia';"<Sf: '.'the ' . : B£athib'fc of Golurab.t ' In 
1871, and In that volume at page 49 and page 267 , they gl-/e 'the 
his hory of the public schools of the District of Columbia up to 
uh£/c tipe, and they also discuss the Act *of l 86 t, to which 1 
shell.. advert in just' a momenta d.d- ; 

Justice Frankfurter: Is that report referred to in your 0 

.brief .: or in the amici br-ief? 

■ . "• ■ 7.'. : \ .. .. : ■ ' : d 

Nabrit: Ho. 

f What Is the name of that report? 

Mr o Habrit: The District of Cbl^bia, the Barnard Special 

vWijjj.psitU 3 .er of iSoucstlcn on the Public Schools in the 


t d 


6 

a# 

1 : 

m 


m 




District of Columbia , l871< 


Justice Frankfurter: Thank you, 


Mr„ Nabrlt : That is the Government Printing Office It 


does not give any other name. It is the House of Representatives..,; 


Now, if the Court please, in 1862, this was the situation 


in the District of Columbia* There were a number of private 


schools for whites and a number of private schools for Negroes 


in Georgetown, Washington, and the District of Columbia® As foi 


recall, ve had not yet combined all of those into what is now 


the District* But for purposes of this discussion-! think tost 


the Court may take those as one 


At that time, these private schools were supported try 


private philanthropy,. In 1852, Congress, as discuss lens In 


Congress indicated about that there Is no dispute «« being 


concerned about the support of the schools which existed 3n tb 


.istrlct for the Negroes , enacted a measure which provide c that 


these schools should be supported by tax funds derived from 


taxes levied upon free Negroes 


That did not appear either to produce revenue or to be 


satis factory. So Congress then enacted a statute the latter 


part of that year in which Congress said that these schools 


should be supported by funds derived from the general revenue , 


that is, from the taxes of all of the inhabitants of the District* 


Now, this , as you recall, was inl862, before the Four'- 


:eentn Amendment and before the actual effect of the Ejaanotoat: 




H 
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Proclamation. 


K ov, at this time , the Members of the Legislature stated 
that they -were concerned about vhat should be done for the 


Negroes. who would be free. I think it is also fair to say to 

; ■yir'T./X.f ■y.'-'.i'v;. • ■■ ■ ; ■' / 

the Court that in the Barnard Report, to which X re for r m , the 
Congressmen/ in presenting this to the House, and statin ; tuo r 
;:';tMre: ;: 'hBk4-.-'hoen no printed report of: the; proceedings , staid4/ ; tro t 
they were providing' no separate schools for Kegrc.es bdcnhpo \ < ■■ v 
had no adequate financial support, and they.. were ocucoi'n.d w. 

- • . : - ; ; -: y , ; -o-/ -■■■: ( • : .. ; : •• • . 

.the educational-situatlcn* 


- In 1864, the basic acts out of which grot* the present r; ■ . 
governing the schools in the District of Columbia were m.u-i- 
they pi ovidea in substance that suitable rooms and school": 

V 

should be provided for the training of the eolobeo pupilc : 

la hiditioii to that they •' prpyI^etl;ia^hdhtP^ ; ; legislation' to an 

b •! -.at a proportionate share of the funds secured from revt rtv 

• 

, n.e District should be allotted to those school;** » 

I might say to the Court that they did this • because' or w - 

lends had shown that there was some diversion of funds that 

■ vphgress'...had' intended for these schools to the white hchoplp 

Bow, all of this is uncontro verted-* There is no dispute 

\ 

* i. about this «. 

Then, after the proposal of the Fourteenth Amendment in 
L6SS, and after its adoption in 1868 , there was, in 1874,, a 


'slue vu s Ui uv c < j ' : 


aim^vs , m substance as they are found- 


I 
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In our brief. 

Kov a it appear b to petitioners that it Is the contention 
of the respondents that that re-enactment after the adoption of 
the Fourteenth Amendment vas a congressional construction of., 
these ho ts that they permitted separate schools , and I think that 
it vas the Issue which underlies the question of Hr. Justice 
Frankfurter, as to re^emetment 'of these s tatutes and as to the 
appropriations in respect to these acts over all these years , 

The Chief Justice^: Do I under stand that the schools were 

separate prior to the” adoption of this ^Fourteenth Amendment? 


Mr. Nabrit: Yes , sir, :they were. 

The Chief Justice: And at one time they taxed property 

separately, they taxed . coiored^prh^ maintenance of 

colored schools and white property for the maintenance of white 
schools? ' ■ i 


Mr. Nabrit-: No. They did not say anything about the white * 

schools. I should say this 

The Chief Justice; The white schools were run out of 
general revenues? . 

Mr. Nabrit: I presume so. I did not find that phrase. 

But I would answer your question by saying that they mus t have . - 
been supported out of the general revenue, since this special 
provision was made. , 

But I should say this, .Mr. Chief Justice. At this time, 
public education ~ this is the first public education attempt/ 
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in the District of Columbia «- public education itself vas 
suspect in the country, especially vith : these compulsory features 
that were attached to it, so that the least ve can say is that 
at the beginning of public education. Congress Indicated before 
the Fourteenth Amendment, by Its support to thesa separate 
schools, that at that time separate schools existed, and could 
exist - , . >: :■ ' ■ : ;■ 

Tlie Chief Justice : And In the District of Columbia, they 

did exist at the time of the passage and the adoption of the 

; ■ • jj ' • * ... 

Fourteenth Amendment? Si 

Mr- N&brit : That is correct. 

How, it is the petitioners 8 position at that stage in the 
history of these statutes thataprior to the adoption of the 
Fourteenth Amendment, respondents can get no support from what- 

< 3 * I \ 

* - * / | 

ever Congress did with these schools; ,'tha^' they, must gain their 

support by reason of the action of Congress thereafter. I think 
. * 1 - 
they joined in that position. It is therefore the position of 

petitioners that the action of Congress in 187^, in re-enacting 

these statutes, is not persuasive on this Court as to whether or 
: V h / ' :V . 'I ■ -.'-v : ^ "•'> 

not' either , one. Congress intended compulsory or author lzod 

segregation in the District, or, two, whether that is constitu- 
tional. 

The Chief Justice: Mr. Nabrit , In view of the questions 

1 i { - ■ ■ ........ .... . 

from the bench, sou may have five minutes * ; more time , and the 
District may have similar time. ’ 



Mr, Nabrit;: Thank you. V 

As to the re ~enactraent of these statutes «*- 

Justice Frankfurter: I did not mean to divert you on any 

; ■ 

legal Implication. I wanted to know what the facts were, 

*•': ■ ■ ■■■■■• .M / ; ■■;■■■ ■ .:■.■■■■.■, > ■■■Y ■ 

{ f ■ * ... 

whether .>,rom year to year appropriations had to be made* or 
whether the question was raised, and whether it got through with 
out anybody 9 s thinking about it. ; - 

Mr, Nabrit: Yes, sir. I wanted to address myself to that, 

but I thought you vere entitled to have some background for/ it. 
Haw, specifically addressing myself — 

, .! 

Justice Reed: Apparently there is no reference in the 

briefs to legislative history. U as there a discussion of the 
desirability or the undesirability of segregation in 1874? 

Mr, Nabrit: I do not know about 1874 , but there was a 

( 1 / 

discussion of it prior to ,1874, in 1866 and 1864. 

. 1 

I 

Justice Reed: Was It directed toward the adoption of 

segregation?' V ; 

Mr, Nabrit: That is right. And there was considerable 

} 

difference of opinion among the Negroes in the District of 
Columbia on that question. 

Justice Reed: I meant on the floor of the Congress. 

Mr. Nabrit: It was not printed, you see. So we just have 

to suppose that there was some discussion. I would say for the 
purpose of the Court, it might be assumed that there war dia- 
cussion. But it was not printed* 


The Chief Justice: But that ^ Vas jprior to the adoption of 

the Amendment? 

Mr. Nabrit: That is right. And we take the position that 

on this parti cular problem, it is not persuasive to the Court. 

< Kowy as to your specific question, Mr. Justice Frankfurter, 
there have been acts in support of these sohools, appropriation 
acts , directed to the support of this separate system in the 
District of Columbia each year, and also in 1906 a group of 
citizens vent before Congress to urge in the ^appropriation bill 


the adoption of more powers for the then assistant Negro • super* 


■i w 

4 mi 


intenaent. 


Also, subsequent to that, there was agitation for the 
creation of another first assistant superintendent for the white 
schools and for the Negro schools, and in each of those two 
instances. Congress provided the money and the position, and as 
to the first assistant, white and colored, they wrote that into 
the legislation, in addition to the appropriation. 

Now, as to whether or not ~** 

, iJU^ You say they wrote into the legl 1&-* 

tion that there was to be an assistant, or deputy, superintendent 
for colored schools and for white schools? -; 

Mr. Nabrit: Precisely, in language as clear as that. 

Justice Frankfurter: That goes back to when, you say? 


1906 ? 

fe. Nabrit: 1906 was when they enlarged the 


powers. This 




last act, 1 believe, vas in 194?. I mean, this first assisatnt. 

Justice Frankfurter: But it was in 1906 that there vas 

explicit legislative recognition that there Is such a. person as 
a superintendent for colored schools? ^ v ! 

Mr. Nabrit : That is correct. 

There Is no question so far as petitioners are concerned 
that that type of language has persisted in the District of 
Columbia » And as to the enforcement, there is no question about 

it, the Congress has. dene it. I 

8 1 

It is petitioners ' position; : bne>/ that there Ish nothing in 
this language that anybody can find that compeJLs segregation. 

That is clear o There Is language which may be said to permit 
it, or authorize it. About that, men may differ. Some may 
think that the differences are hnreasQi^ view of the 

language. It is petitioners' position. that it does not authorize 
it. But if it does authorize it, to the extent that it is im- 
plemented by these respondents, it is unconstitutional action on 
the part of respondents. 

‘ Justice Frankfurter would say that providing whatever 

it is, X thousand dollars 5 salary"^' for an assistant superintendent 
for Negro schools is merely a provision that if there are to be 
Negro schools, and If there is to be the assistant superintendent, 
he is to get $6,000; is that it? 

Mr. Nabr it : I would go further than that. I vould. say, 

since there Is in the District of Columbia a system of Negro 


schools — X Mean, X would recognize the fact that they are. 
Justice Frankfurter: If you say that — 

Mr. Nahrit: I would; ; : 

Justice Frankfurter : I wonder if you are not saying, since 

there M> ahd: Congress appropriated for it, that it recognized 
the right , at least, under the statute, that there should be 
Negro ".sehb<!&^ 

yv:-.:.y ■■ y :KJ,i i'X;y.y: .■ yv yyy. -,y. . .y;'y., : y ■ 

Mr. Nahrit: Now, the reason I do not say that, Mr. 

J us:ti ce Frankfurter , is that the language of this Court in 
ex parte endo, when they said yldmt wherever there is implied 
legislation which restricts the individual, or curtails, to use 
the Court s s language, the individual rights of citizens, that 
curtailment has to be explicitly stated in clear and unmis- 
takable language . 

Justice Frankfurter: It does not touch on a constitutional 

point. 

Mr. Nahrit: Yes. - — 

Justice Frankfurter: I wonder if it does not carry per- 

missiveness into a clear recognition by Congress here In the 
situation where they provide money, because the alternative is 
that Congress was providing money for something that they did 
not authorize. ,( 

Mr. Nahrit: I would say yos, and I would say that that 

would not change petitioners i position. In other words K I 
agree to that. 


Now, vith this other principle, I want to say . 

Justice Frankfurter: In the course of these years, vas 

there opposition to this legislation, or were there voices 
raised to the Congress, or objections to this? Did the issue 
ever come to discussion .or to challenge? 

Mr* Nabrit: As to whether or not this system should bo 

changed? 

Justice Frankfurter: Yes* 

Mr. Nabrit: In the early years •in- 
justice Frankfurter: I am not meaning to draw any inference. 

I just want the facts. 

Mr* Nabrit: In the early years, there was such discussion. 
And I ai. also of the opinion that we may, on an exhaustive study 
of that question, find such language even later, and it is 
petitioners 1 position that, as this Court has said. Congress does 
not enact statutes, or does not deal vith things in many In- 
stances for political or other reasons, so that petitioners 
would not consider that persuasive^ : ' 

Nov, 1 would like to say this final thing before my time 
runs out, that if the Court disagrees with us, which It may, and 
says that these statutes cotape lied and authorised, and therefor© 
this action may be constitutional, ve urge the Court not to do 
It, because, as this C our t has said, where a possible interprets— 
tion might lead Into the danger of declaring a statute undoiistl* 
tutlbnal, the Court will avoid that construction. ' 


It is our opinion that If you do hold that these statutes 
compelled and authorized, they would then be unconstitutional 
under the due process clause of the Fifth Amendment, hut more 

than that, we suggest to the Court that they would be in viola- 

>» 

tion of Article I, Section 9, Clause 3, as bills of attainder, 
not under the classical concept a bill of attainder, but under 
the concept of a bill of attainder as enunciated by this Court 
in United Spates v. Lovett, and it would appear to us that denial 
of admission solely on the basis of race or color of petitioners 
to Sousa fits precisely the formula set forth by this Court In 
United States v# Lovett* 

Now,JLf I have time, I will explain It. That Is, In United 
States v. Lovett, this Court said that where Congress had named 
Lovett and two others In an appropriation bill and said that they 
should not receive funds from that until they had been recom- 
mended by the President and approved by Congress that that was 
a permanent ban on employment# This Court went to the congres- 
sionai discussion to find out whether they were trying to get 


them for disloyalty and subversive activities# 

Now, we say that If this Court decides that these statutes 
prohibit Negroes from ever associating with whites or ever study- 
ing with whites in a white school, they have placed the same ban 
■ upon them, and they have done it without a trial, as in the other, 
merely because for some undisclosed crime, some status, ,8pm© 


position, some matter of birth, appropriation, or some thing else 


in the past, these Negroes are unfitto associate with vhi'ths , 
and under the definition of a hill of attainder as laid down by 
this Court in United States v. Lovett, ve suggest that there 
would he another danger that these acts vould he unconstitutional. 

Therefore, ve urge upon this Court not to adopt that con- 
struction, and ve say this to the Court: You would not reach 

the constitutionality, because if you find these statutes do not 
require it and do not authorize it, then the action of respondents 
is unlawful, and you way direct admission into Sousa Junior High 
School o , 

' r 

The Chief Justice: Mr. Norman, L ^ ? 

ARGUMENT ON BEHALF OP RESPONDENTS 
By Mr. Norman 

Mr. Norman: May it please the Court, questions have been 

asked by the Court concerning the history of this legislation, 
and my distinguished opponent, Mr, Hayes, has thrown the gauntlet 
down to us to show the real reason for this type of legislation 
setting up a dual school system in the District of Columbia. 

I shall endeavor to point out to the Court the history of 
this legislation, and I accept the challenge of Mr. Hayes to show 
what the real reason for this legislation was. 

In 1862, there was slavery in the District of Columbia. . In 
April of 1862, by an Act of April l6th, the Congress abolished 
slavery in the District. -That was three and one-half years be- 

fore the Thirteenth Amendment abolished it in the States, 


There was a problem -of: doing something for these emancipated 
people. Up to that point, they had had no schools except some 
few private schools for the free Negroes. 

3o the first enactment of Congress on Man 20th, 1862 , was 
to set up a system of schools in the County of Washington. At 
that time, the District of Columbia consisted of three parts : 
the City of Georgetown, the City of Washington, and the County 
of Washington. They were distinct; entitles . 

The City of Georgetown had its own- council, may or^x^and 
hoard of aldermen; the City of Washington had the same setup; 
the County was governed by a levy court. 

It appears that there were no schools of any kind, white 
or colored, in the County. There apparently were schools for 
white children, publicly supportod, in the cities. 

On May 20, 1962, the Congress passed an enactment which 
established a system of schools in the County, white and colored. 
It was a long act, with some 36 sections to it, and in Section 
35 they provided that the levy court in its discretion — 
apparently there were not many Negroes in the County at that 
time — but the levy court in its discretion might levy a tax 
of one-=eighth of one per cent on property owned by persons of 
color for the purpose of initiating a system of education of 
colored children in said County. 


f /. But 'I remind you that in that same act, they set uj> f or 

the first time a system of white schools in the County. Now, 


In that same paragraph 35, they said this: 

"And said trustees are authorised to receive any 
donations or contributions that may be made for the 
benefit of said schools" — 


i S 

I'vl 


that is, the schools for colored children 

"by persons disposed to aid in the elevation of the 
colored population in the District of Columbia," 

That vas the purpose of these acts, to aid in the elevation 
of the colored population of the District of Columbia, and not 


to stamp them, as Mr, Hayes says, vith a badge of inferiority, 
this pure racism that he speaks of. 

They vere trying to elevate these people. 

It goes on to say that: 

"Said trustees shall account for those funds." 

■ • r 

Then the next day. May 21st, the Congress passed anotjher, 
act for the Cities of Washington and Georgetovn, and vith your 
permission I should like to read that entire act, vhlch is not 

: l.wo ojue purpose of this legis- 


xation vas : 





"HE IT ENACTED " and so f* 




Is Act it 


shall be the duty of the municipal authorities of the 
Cities of Washington and Georgetown in the District of 
Columbia to set apart ten per«centuia of the . am.otuityv0*>^ 
ceived from taxes levied on the real and personal pro-*' 


T' 


perty in said Cities owned by persons of color } "which 

sum received from taxes as aforesaid shall be appro® 

priated for the purpose of initiating 1 a system of 

primary schools for the education of colored children 

residing in said Cities . ’ 

"BE IT FURTHEB ENACTED that the board of trustees 

of the public schools in said Cities shall have sole 

control of the fund arising from -the tax aforesaid as 

well as from contributions by persons disposed to aid 

in the education of the colored race, or from any other. 

source which shall be kept as a distinct fund from the 

general school fund., 11 

•hlcfc l believe answers Mr, Justice Frankfurters question, 

’It is made their duty to provide suitable rooms 

and teachers for such number of schools as in their 
i . ■ 

opinion will best accommodate the colored children in 
the various portions of said Cities," 

Section 3 deals with the setting up. of boards of trustees, 
foli-h says that they shall have equal supervision over both the 
hive and colored schools. 


Section 4 *-?« this is the same Act, I remind your Honors *-« 
“That all persons of color in the District of 
Ooheabia or in the corporate limits of the Cities of 
Washington and Georgetown shall be subject and amenable 

y 

V • • 


same 


law^j and ordinances mo fthlch free white 
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persons are or may be subject or amenable j that they 
shall be tried for any offenses against the lavs In 

the same manner as free white persons are or may be 

/ ■ ' : 

tried for the same' offenses , and that upon being 
legally convicted of -any crime or offense against any 
lav or ordinance, such persons or color shall be liable 
to the same penalty or punishment, and no other, as 
vould be Imposed on or inflicted upon vhite persons for 
the same crime or offense and all acts or parts of acts 
inconsistent with the provisions of this Act are here-* 
by repealed. n 

.Now, when we- find .those provisions in the same Act setting 
up schools for colored children and saying that they may receive 
funds from those who may /want to help the colored race, and 
setting up these provisions for equal treatment of both races 
before the lav, there can be no question of what the intention 
of the Congress was at that time. 

On July 11 , 1862, a few months later. Congress transferred 
to the board of trustees of the schools for colored children 
of the schools for colored children ■=»*> • thereby created the povers 
with respect to such schools vested by the Act of May 21 in the 
board of trustees for public schools in the Cities. 

By an Act of June 25 , 1864, Congress established the Board 
of Commissioners ' of Primary Schools of Washington County, . , 

District of Colombia, and 4n Section 9 thereof authorized, that 






Board to purchase sites, erect schools, regulate the number of 
children to be taught.in each school, and the price of tuition, 

and so on, and said this: -- 

/ "That any white resident might place his or her 

child in the schools provided for the education of 
white children in said county, and any colored resi- 
dent should have the same rights with respect to the 
colored schools." 

It seems to me that that definitely established an intent 
to set up separate schools. 

Then in the Act of May 21, 1962, in Section 18 of that Act, 
they authorized the municipal authorities of the Cities of 
.Washington and Georgetown to set apart each year from the whole 
fund received from all sources applicable to public education 
such proportionate part thereof as the number of colored children 
between the ages of 16 and 17 in the respective Cities bears to 
the total number of children to help support these colored 
schools. 

Then in 1871, the Congress enacted the Legislative Assembly 
Act, which combined the Cities of Washington and Georgetown and 
the County into one unit, and they transferred all these schools 
to the combined board of education which governed all of the 
schools in the. two Cities and the County. 

A question was asked by Mr 1 . Justice Frankfurter, I believe, 
as to whether or not there were any specific attacks upon this 




system of separate schools, and it was intimated t,$rat while 
there vere some before the adoption of the Fourteenth Amendment, 


there vere none thereafter. 


/ / 


I specifically call the Court J s attention to the fact, ; 

' (' ' : 

which is mentioned in -our brief, that in the 4 lst, 42nd, and 
43rd Congresses, between 1870 and 1874, there vere thro© separate 
bills introduced by Senator Sumner of Massachusetts to strike 
dovn the dual school system in the District of Columbia, and 
they all failed of passage. 

The Fourteenth Amendment vas adopted in 186 S, and all three 
of these things came after that. 

Specifically, I call the Courts attention to the fact that 
the Civil Rights Act of 1875 vas debated over a considerable 

period during the 42nd and 43rd Congresses, although that Act is 

: / r 

not now constitutional, having been 30 declared on other grounds. 

* 

But the bill which became the Civil Rights Act of 1875 , as 
originally drawn, specifically provided for the abolition of 
separation in the schools of the United States, in and out of the 
District of Columbia, but as' finally enacted, the word "schools" 


was stricken from that Act. 

So It seems to me that as late as 1875 , you have a specific 
declaration by Congress that there shall be a dual school system 
in the District of Columbia, 

Nov, what transpired thereafter? In 1900, Congress set up 
a nev school board, a paid school board, of seven persons, and 




they provided at that tine for a hoard of education , a super- 
intendent, and tvo assistant superintendents, one of whom, under 

/ /. • 

tae direction of the superintendent shall have charge of the 
schools for colored children. 

That vas the Act of June 6, 1900. 

Then, in 1906, the Congress reorganized the whole school 
system here, and they established the present Board of Education 
as it exists today. The organic Act of 1906 vas debated at some 

length, and there vere lengthy hearings on that before a sub- 

■/ ' : ■" 

committee of the Congress. 

In our brief, I set forth some of the expressions of Negro 
leaders at- that time, and I should ask the Court to please bear 
with me while I read 3ome of them to f you, because it seems to me 
that they go to the very heart of this question. 

We find Professor William A. Joiner — 

Justice Reed; What page is that? 

Mr. Korman: This is on page 25 of respondents 9 brief. 

We find Professor Wllliam_A^ Joiner, of Howard University, 
addressing the committee, and I did not include the. letter which 
he had presented to the committee, but I should like to read you 
one sentence from the letter, which he handed to the committee 
prior to making this statement. He says this, and this is found 
on page 199 of the hearings on that bills 

I! ' 

Experience in the past dating back to the first 
organization of the schools for colored children In 


r 
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the District has tended to prove that the interests 
of these schools are most carefully guarded by those 

vho are most deeply interested in the children who 
attend them." 



Then he said this : 

"1 think, Mr. Chairman, that that embodies the 
main sentiment as expressed by that organization, an 
organization composed of those vhose minds have led 
them into literary pursuits and those vho have given /' 
attention to the best velfare and interest of their 


people. It may seem strange that this particular 
vord ^colored 8 or the idea of colored schools thrusts 
Itself into this argument. I vould it vere not so. 
Pacts are s tubborn ^things , and when ve deal vith facts 
ve must deal vlth them as they exist and not a 3 ve- 
vould they vere; and so, Mr. Chairman, it becomes our 
province and our duty to do vhat ve can to see that 
in the administration of school affairs in that most 
precious birthright of equality of opportunity spoken 
to us by President Eliot (of Harvard) that there will 
not be the slightest divergence from the division. 


8 unto him vho needs and most unto him vho needs most. 1 " 
Then Professor Levis B. Moore, of Howard University, said 
this at the same hearings , and I am reading from page 26 "of 
our brief : ' ■ 7 7 


Give us vhat is being asked fop here by the 
colored citizens , give us that* and ve shall oonduot 
under the guidance of the Board of Education the 
colored schools of the District of Columbia in such 
a way as to produce just as good results -as are pro- 
duced anyvhe re else in this country." - 

As the result of those sorts of expressions, ve find this 
in the report on the bill, which became the Act of 1906 setting 
up the , s chool board; ■/ 

' I I . . 

"The bill does not change the number of assistant 
superintendents , merely enlarging the power of the 
colored superintent so that ho shall, besides having 
jurisdiction over the colored grade schools, also have 
entire jurisdiction over the colored normal, high, and 
manual- training schools. This was done at the earnest 
solicitation of the colored e ducat or s— v-ho-appeared be- 
fore the committee and vas heartily endorsed by the 
superintendent of Howard University. The hearings 
developed that a great deal of friction had arisen 
between the director of high schools and the teachers 
in the colored high school, and to avoid this it vas 
the 'unanimous opinion and desire of all who testified 
tnat not only should the colored superintendent have 
control, but that the colored schools in every Instance 
should be designated as colored schools, so that no 
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possible mistake could arise in that regard*” 

So in the Aot of 1906 , the Congress provided for a super- 
intendent of schools and for two assistant superintendents of 
schools, one of whom, a colored man, should have charge of the 
colored schools. 

That is not., however, the last expression by the Congress 
upon this point* As has been intimated, every year for prac- 
tically 90 years there have been applications to the Congress 
j: or funds to operate thfese schools, and every year the justifi- 
cation for the appropriations has contained statements that so: 
much is needed lor colored schools, so much is needed for 
colored teachers, so much is needed for white schools, so much 
Is needed for white teachers, so much is needed for new con- 
struction because the colored population has increased and ye 
need another colored school, and so forth, and so forth. 

In addition, in the Toachors 3 Salary Act of 1945 , ve find 
these expressions by the Congi’ess : 

There shall be two first assistant superintendents 
of schools 11 . 

they are now first assistant superintendents «« 

''one white first assistant superintendent for the 
white schools, who under the direction of the super- 
incenderrfc of schools shall have general supervision 
oyer the white schools, and one colored first assiet&nt 
superintendent for the colored aohoois vho under the ' 
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direction of the superintendent of schools shall 


have sole charge of all employees, classes, and 
schools In which colored children are taught" 
noc the colored schools, hut the schools, classes, and employees 
under vhich colored children are taught. 

The ne^t section of that Act is: 

"Boards of examiners for carrying out the pro™ 

,AA;A visions of the statutes with reference to the 

examination of teachers shall consist of the super™ 
intendent of schools andnot less than four or more 


than six members of the sttpexurlsdry ^ or teaching 
sta.f of the white . s chools for the white s-chdols 


and of the superintendent" of schools and not less 
-#s.ir-feur nor more than six members of the supervisory' 

" - - A, • : A-pA. ■ v'- A 

Or teaching staff of the colored schools for the 

colored schools A 1 

Then in the next section: 

"There shall be appointed a board of education 
on the recommendation of the superintendent of 
schools, a chief examiner for the board of examiners 
for white schools , and an associate . superintendent 
in the colored schools shall be designated by the 
superintendent as chief examiner for the board of 
A, exarmeps for the colored schools, ” A..A -A, v - 

and so on, almost Identical language In the Teachers’ Salary Act 



of 194 i j tvo years later $ and, the latest expression by the 
Congress on that score was the Act of October 24, 1951, amending 
the Teachers 5 Salary Act, vhere we find in Section 13 — and 
this was one year ago, if the Court please: 

"There shall be appointed by the Board of Education 
on the recommendation of* ■hVu* — *. __i 

" « *4* vuiiuiyaw ui S UUOQXS 

a chief examiner for the board of examiners for white 
schools and a. chief examiner for the board of examiners 
for colored schools. All members of the respective 

boards of examiners shall serve without additional com- 
pensation." 

It seems to me that that should dispose of this question 
of whether or not Congress intended that there should be 
separate schools for white and colored children. x 

In addition, however, twice in the history of these Acts, 
the United States Court of Appeals for the District of Columbia 
Circuit has passed upon the question., In the case of Wall v. 
Oyster, in 1910, the court specifically said that these acts of 
1862 and 1864, and so on, that I read to the Court, and which 
were, carried 'oyer .Into the revised statutes in 1874 — the court 
said that they "manifest an Intention by Congress that these 
schools shall be separate." -.v 

In the case of Carver v. Corning, and Browne v. Magdeburger, 
\ decided on a. joint opinion in 1950, the court came to exactly 
the same conclusion, the court saying: fV . 






n These various enactments by the Congress cannot 


be read with any meaning except that the schools for 

V 

white and colored children were then intended to be 
separate . " 

Nov, in the light of those decisions by the highest court 
01 district of Columbia <=— and I remind th© Court that this 
Court has said many times that it accepts the construction of 
purely locally applicable statutes as decided by the highest 
court of the jurisdiction ***“* in the case of the States , the in** 
terpretation by the highest court of the State Is, it has been 
said, completely binding on this Court, and in the case of the 
Court of Appeals of the District of Columbia, this Court has 
saj-d several times that in most instances, and generally, you 
accept the interpretation of that court of locally applicable 
statutes « 

■-■V '■ > A ' 

1 might read to you further from the expressions of leaders 



at the time the bill which became the Act of 1906 va 3 being 
considered* There were expressions by Dr. Kelly Miller, one of 
the leaders of his people in this CLty, one of the foremost 
fighters for rights for the colored people* Indeed, on© of the 
newest junior high schools for colored in the District is named 
after him, and he says essentially the same things that I have 
read to your Honors in support of that Act of 1906* 

What, then, is the situation? I say to the Court, w and I 
say to my distinguished adversary, Mr* Hayes, these Acts were 




J; 
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not passed, this dual school system vas not set up to stamp 
these people with a badge of inferiority. There vas not this 
racial feeling that he speaks of with such fervor behind these 
Acts. There vas behind these Acts a kindly feeling; there vas 
behind these Acts an intention to help these people who had been 
in bondage. And there vas and there still is an Intention by 
the Congress oo see that these children shall be educated in a 
healthful atmosphere , in a wholesome atmosphere, in a place 
where the,, are wanted, in a place where they will not be looked 
upon with hostility, in a place where there will be a receptive 
atmosphere for learning for both races without the hostility that 
undoubtedly Congress thought might creep into these situations. 

V e cannot hide our faces and our minds from the fact that 
there is feeling between races in these United States. It is a 
deplorable situation Vfould ;that it were not so. But ve must 
face these facts . 

¥e know that there have boon outbursts between races north 
of here where there are not separate schools for white and 
colored. ¥e know that these things exist, and constitutionally, 
if there be a question as to which is better, to throw these 
people together into the schools and perhaps bring that hostile 
atmostphere, if it exists, into the schoolrjoom and harm the 
ability to learn of both the races , or to give them completely 
adequate, separate', full; educati anal opportunities on both sides, 

Vhere they viu be Instructed cn the white side by vhlte teacher. 
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vho are sympathetic to them* and on the colored side by colored 
teachers , vho are sympathetic to them, and vhare they vill re- 
ceive from the lips of their ovn people education in colored 
folklore, vhich is important to a people — if that is to be de- 
cided, vho else shall decide it but the Legislature, vho decides 
things for each jurisdiction? 

And I say that the Constitution does not envaye against such 
a determination by the Legislature. 

Ihe Fifth Amendment contains a due process clause, as does 
the fourteenth Amendment. It does not, however,- contain an 
equal protection clause. It has been said by this Court that 
the Congress is not hound not to pass discriminatory lavs. It 
can pass discriminatory lavs , because there is no equal protection 
- ^ause in the Fifth Amendment. This,,. Court has likewise over a 
long period of time, some 90 years, said that under the Four- 
teenth Amendment separate schools for white and colored children 
may be retalnedo 

If, therefore, this Court has said that such schools may 
be maintained under the Fourteenth Amendment where there is an 
equal protection clause, hov can my friends here argue to the 
Court that there may not be a dual school system 
of Columbia for such fine reasons as I have demonstrated to the 
Court, when there is no equal protection clause binding on the 
Congress of the United States? * 

am if there fee questions concerning the long line of- 




decisions leading up to this point where this Court has said 
that separation in schools is proper and constitutional, there 
can he no clearer statement than there vas In the case of Raines 

i 1 s , 

v. Canada , decided scarcely 14 years ago, where this Court' s&id, • 

... ■■ .. . ./*.,* . 

/tla?p%h-''l^%;...C-hief Justice Hughes: 

"The State has sought to fulfill that obligation 
by furnishing equal facilities in separate schools, a 
method the validity of which has been sustained by 
our decisions." 1 ■ / 

That vas the language, "a method the validity of which 
has been sustained by our decisions." 

But then they vent on to say that you cannot do it in this 
case because those equal facilities have to be within the borders 
of the State and not outside the State. 

That is all that case said. But ifc established the prifi~ ^ 
ciple that if there were separate but equal facilities within 

O' 

the State, -then it was pons tlfcutional . And I say to the Court 
that it Is conceded here by my distinguished opponents that 
there is no question of equality here. 

You live here in the District of Columbia or in its environs. 
You know that we have a complete system of schools here, I 
invite your attention to the fact that it is so complete that' 
ve have two side-by-side complete systems of schools for whit© 
and colored, autonomous each in every respect, with one except , 

olon. one superintendent over them and a board of education 

.■s' 
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laying down the policy for both systems. But from the janitor 
up to the first assistant superintendent, the colored sohools 
are completely autonomous, and if ,ve r n$ed an exhibit of what 

> x > 

fine people they turn out, I will turn to my friend here, a 

product of the local schools. 

I * 

I , , •• ' ' 

| What has changed the Constitution in 14 years. Bine© the 

! ■ ' X-V ■; ; . 

Gaines case: Whao changes have occurred? What polioy announce’ 


mdjhts have there been by the Congress? 

f .. _ ;;; \..r 

Questions were directed to counsel all through these cases 

about changed conditions. Mr. Justice Burton asked counsel if' 
it were not true that these other cases could be disposed of as 
being proper lav at the time they were decided, but not now in 

the light of changed conditions. r 

/ 

■ .'.S' : 

I ask the rhetorical question, What changed conditions? 
What has happened in lb years that we did not know in 1938 when 
the Gaines case was decided? What is there new? 

, I submit to the Court that the answer is, nothing is new. 
The Constitution is the same today as it was in 1938 at the time 
all these other decisions came from the lips of this Court. 

It has been said here by our distinguished opponents- 

% * . 

indeed, it has been said by the Attorney General of the United 
States that Washington, this .District of Columbia in which we 
live, is the window through which the world looks upon us. It 
does not seem to me that is a constitutional argument, and I 

Should like to read something to the Court, If I may, vi'fch the 
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Court’s Indulgence. This comes from this Court. After I have 

1 

read it , I will tell you the case it comes from: 

"No one wk presume supposes that any change in 

j . y /'■* ■ . 

public opinion /or feeling in relation to this unfor** 
tuna be race in the civilised nations of Europe or in 
this country should induce the Court to give to the 
words ox the Constitution a more liberal construction 
in tueix* iavor than they were intended to bear when the 
instrument was framed and adopted/' — 
or, if 1 :ay paraphrase by saying, that they were, intended to 
bear at the time of amendment of it, - 

'such an argument ‘Mild be altogether inadmissible 


in any tribunal on.nsd on to interpret it. If any of 
its provisions' deemed unjust, there is a mode pro- 
scribed in the ins tv miont Itself by which it may be 
amended* But while- it robins unaltered, it must be 
construed now as it was understood at the time of its 
adoption," ' 

t : •• ’ 1 . . d-.: i j : . •. 

i ' * ■ 

or. If 1 may paraphrase, at the time of its amendment <*-« 

it Is not only the same words, but the same meaning, 

and delegates the same powers' "ter the Government and 

reserves and secures the same rights and privileges 

bo the citizen, and a s , long as it continues to exist 
' , » 

in its present- form, it speaks not only in the same* 

, vords but with the sms rawvirtns an4 intent which It 
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spoke vhen it came from the hands of its framers and 
vas voted on and adopted by the people of the United 
States. Any other rule of construction vould abrogate 


/ / /the judicial character of this Court and make it the 
mere reflex of the popula r opinion or passion of the 
day. This Court vas not created by the Constitution 
for t-Uch purposes. Higher and graver trusts have been 
confided to it, and it must not falter in the path of 
duty." 

That, your Honors, vas from Dred Scott v, Sanford,, oh* 
almost 100 years ago. 

But, it Is. equally applicable today. 

. ^ They speak there of the civilized nations and hov we look 

(■‘s' ■ 

f ^9 tiier / Jhst as ray friends say to us here today that we must 
be careful ^ as the Attorney General says, ve must be careful 
because the Iron Curtain countries talk about us. But he” admits 
that they tell some lies about us. Would the change ,ln this 

system stop them from telling lies if they vant to tell- them?- 

As regards the question of- the applicability of the Fifth 
j^endment, Atrorney General concedes that it raises a 
.. grave constitutional question vhen ve say, "Does the Fifth 
Amendment control the situation?" 

To some extent, I am indebted to the Attorney General for 
some of the things he has said in his brief amicus curiae. 

• •• • ; .....y-- , •. , , ' 

He speaks of "vexing problems vhlch may arise in eliminating 
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segregation/ and he suggests to the Court that if you should 
come to the point vhere you should strike down separate schools 
in the United States, then you should do it gradually over a 
period, which he suggests as much as 15 years, c las s™by-* class , 
starting in “the kindergarten and going on up. ~~ 

Jhy? Be caug e I_- a an' to the - Court, he recognizes that 
~Jl$ex±8f problems would arise in many places.” 

Before X leave the liith Amendment , thei^e vas a suggestion 
by Mr. Justice Jackson that there might be effect upon the 
Indians if this Court should nold that separate schools may not 
hQ main gained under uhe tilth Amendment . -And I suggest that 
there ^ are ».uOi8 chapters of tire Urn. tod States Code which arc 
entitled Protection of the Indians,” and under which Congress 
xis.s legislated especially for thorn, because it is recognized' 
that there is a people that needs /rdtoction You and I can go 
out and buy a bottle of liquor- if ve want. The Indian cannot , 
nowhere, in tue United States* And ho is a citizen* Why? 

Because it is recognized that .it is “not gooh 'for him,., ana he 
needs protection. 

That assumes, I know, that it is good for us „ 

Justice Jackson: I live very clcac to the Seneca Ee.tei-.va~ 

uion Lev York, and I would just an noon deal with a drunken 
undian as ith a drunken white man, myself, under modern condi- 
tions . It may. have been different in the days of scalping' 
hives , . a. , 


63 


Mr. Korrnan : Possibly so. 

Justice Douglas : Referring to the educational system in 

Vue uart of the country X coho from, the Indians are not barred 
'Ten the public schools, but the schools oh the re;.vervat;Ums 
^ dto. gpon only to Indians, and the vhlte man voulci be barred 
.re h those schools. ’ - — ______ 

sr. nor.,, an: That Is quite a different p;*oblc r Tav--'Mr« JuaticOi 

. In cbtierphh'.cn or tiat luosti ri, I talked to rooivronta ttvo of 

.• / / r . ■ ';■■'■■■■ *:■ - ' 

• f ho/ Jr nan .‘idwau, and 1 toll then that there arc* some Pj 0 
ckcols -on reservations raid- are restricted to Indians , and 
-ore are l? schools off rose. Tv rations vhicfc arc restricted to 

j , * ' *■ *’:/A v 

Jtsl’w Douglas.: 'hot nurely' Lyops the vhlte nan out. The 

ublic c t-h'Tol systems cf the Vest, at least, are open to Xmllri.it . 
%v h or; Tan: That nay bod But that in & State* proposition, 

left up to the ftntes .in thr> individual cased If . the ftato*-. 

''-■TU/ ve ~.e -j : /hoL3 in and thin;' • ulu « it vili not c '* iso a prbuien , 
that is up to the legislature of the * bates « 

vU:: '>i on -Douglas : ~oitio f'f Ll' .r ■:• o*- *oc are ■Cir. io .quos . i-r. 

. $r_*- ibiuTvin; Perluips, ■■■;■■■ ■■d:./;. -..'J. 

Jus tic© Douglas : - Not.., yours ? 

Mr. Koraan: Perhaps. ■'"'fD'. 

I call your attention to the fact -'that there 1$ aoparaM-Oii* • 

1 lmva learned, by loz^s in \r\ny ' of ' the large cities of _t,he s 

country, not In all the schools aowvwiti? bu ! * i« a ^., m . 

3 . . fr*-* • Wili< -*•-* some , oarliCips 


o quo t id die. 


$j 
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:$i 
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for some special reason, I find -from the Rational Education 
Association that they have separate schools for the sexes in 
San Francis co , Louisville, Rev Orleans, Baltimore, Boston, 
Elizabeth, Buffalo, ilev /Ycrlc ui'cy, even, Cleveland, Portland, 
Philadelphia. Such cities as those separate by sexes. Those 
are the things which are left to the decision of the legislature, 
the competent authority in each case to decide what is best for 
that community . 7 

- — course, this Court has said many times that it is not '• 

concerned vith lho.,„visdcm of legislation or the policy except 
as it is expressed in Acts of Congress. 

Mention has been made that there is violation "of -- the Civil 
lights Act. The pfa sections of the Civil Rights Act that are 
,,-&t f or th .n the •complaint and in the brief for the appellants 
are Sections 4 l and 43 , and In the case which first had to deal 
with chat, a case in Indiana, the Court reviewed the Civil Rights 
statute at some .length, and said, after reading the language of 


the statute: 


... / 

In this, nothing is left to inference. Every / 

right intended is specified." 

The Court of Appeals of the District of Columbia, in Carr 
v. Corning, came to exactly the same conclusion. 

. I -should like to point out with reference to the Civil 
Rights Act that Mr. Justice Vinson in the case of Hurd v*. Hodge : f 
pointed out the fact that the Civil Rlchts Act of. 1966 ,*a Mended 


4 
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in 1870.., was passed, by the same Congress that submitted the 
Fourteenth Amendment to the States , and .that that same Congress, 
as was pointed out in Carr v. Corning, as I pointed out to the 
Court' earlier — that same Congress is the one. which passed some 
of these lavs setting up separate schools in the District of 
Columbia for the two races . 

How, then, can it be said that r the contemporaneous thought 
■ ■' 2V : r r ■ ; 

on this by the people who made these enactments had any idea 

that schools were to be included in the' Civil Rights Acte 

In Hurd v, Hodge, there was another section of the Civil 

Rights Act involved, Section 42 of Title 8 of the Uniced States 

Code, and that dealt only with the right to hold and own r/e al 

property and to transfer it and lease it and contract for it, 

and so on. That lias no bearing on the question of the 7 right to 

integrate the schools in the District of Columbia, 

My distinguished opponents have taken a different tack: here 

than they have in their brief and than they took in their 

/ 

petition and in the argument in the' District Court with regard 
to the provisions of the United Nations Charter. In their 
petition and In their brief they have said that these laws violate 
the provisions of the United Nations Charter, pparently they 
recede from that position now, and they say only that the United 
Nations Charter expresses the policy of the United States, If 
it expresses the policy of the United States, it expresses the 

policy of the United States to enact TecH *1 in - 

c 0 J - e Sielaclon upon a particular 
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subject, and that is all that it expresses. 

It has been demonstrated rather clearly that the United 
Nations Charter is not a self -executing treaty. It is a non- 
self ^executing treaty which must be implemented by Acts of 
Congress. 
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In Article 55 of the Charter it Is said* 

"With a view to. the creation of . conditions of stability 
and well-being which are necessary for peaceful and friendly 
relations among nations based on respect for the principle 
of equal rights and self-determination of peoples, the 
United Nations shall promote: 

“a. higher standards of living, full employment , 
and conditions of economic and social progress and 
development; . 

b, solutions of International economic, social, 
health, ' and related problems; and international cultural 
and educational cooperation; and 

c. universal respect for, and observance of, 

. human rights and fundamental freedoms for all with 

distinction as to race, sex, language, or religion 
All „hat we say in there is that vje pledge our selves in 
future legislation to keep these things In mind. And as set 
i or th in a it brle„ , the framers of that Article 55 intended only 
that it was to give to the rest of the world those constitutional 
righto which we have hs.ee in America end which they are denied. 
-That was the purpose of It. That was the purpose expressed 
to the Senate of the United States when they presented this 
charter to tnetn for ratification. That was the purpose expressed 
to che ’President of the United States in the report on the 
charter as it came out of San^f’rancisco . - 


i 



What is the meaning of "human rights and fundamental 
freedoms”? It is not defined in the charter anywhere. 
"Fundamental freedom" is not defined. No one knows what if 
means. There haa been sot up a separate organization, an 
organization which I think is called the Council on Human Rights, 
.'jhich haa attempted i«o define tnat term, but it has been stated 


specifically by Mrs. Roosevelt, who heads that, 
no binding effect even on trie General Assembly 


that that has 

‘te 

of the United 


Nations, much less on the signatory powers . 


Us bar people into this country on grounds of polygamy. 

1 j.d a x uncicitiCiitai right and freedom in some nations. 

Row cun these things ce justified together? 
alley cannot be. 

wy distinguished - friena, . Nabrit , has said that these 
laws constitute a bill of attainder. As I read the law of a 
bill of attainder, I shall giv*-v;h e definition as it comes from 
tue —«ading case in the United States, Cutnmings against flisoouri 
^ ,r sll* 27 ? . At page p2;j of that opinion, the court said : 

"A bill of attainder in a legislative Act, which 
inflicts punishment without a judicial trial. If the 


punishment be less than death, the act la termed a bill 
of pains and penalties. Within the moaning of the 
Constitution, bills of attainder include billo of pains - 
and penalties. In these cases the legislative bpdy, In 
addition to its legitimate functions, exercises the powers 


j • 
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and office of judge; it assumes., In the language of the 


textbooks, judicial magistracy; it pronounces upon the 


guilt of the party, without any of the form or safeguards 


of trial; it determines the sufficiency of the proofs 


produced, whether conformable to the rules of evidence or 


otherwise; and it fixes the degree of punishment in 


accordance with its own notions of the enormity of the 


, offense . 


This Court has said that when it speaks of punishment, it 


may mean deprivation of rights, but it means deprivation of 


rights, civil or political, previously enjoyed which may be 


punishment , 


Those people have never enjoyed anything which has been 


taken away from them. These laws which set up these schools 


for them were to give them something, and -not to take something 


away from them. These laws which set up the dual school system 


in the District of Columbia are not to take anything from my 


friends and they are not to take anything, from the white 


children. They are set up so that there will be schools which 


have an atmosphere wholesome to the reception of education by 


both races. That is the only thing that Congress has said la 


right for them in the District of Columbia . 


: They attempt to twist this word "punishment” in some way 


to say that they have punishment inflicted upon them by being 


required to go to schools to which white children are not 


IS : 


f 
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admitted and by being denied the right to go to schools . In 
• '■Which' white children are taught . ' . v y;r7 y: 

I cannot really get t he ip /reasoning . Before that, they 
cite some of these sociologists, some of these psychologist^ / 
that have been mentioned in earlier arguments. In this brief, ' 
I have cot, forth a list of' publications, monographs, psycho- 
logical treatises , and what-not that oppose the views. of the . . 

: psychologist s that have been named by my friends and by tho ae 
in other cases. : 

I do not say that either one or the other is right ■ X 
take no position on that. 1 do not know. X am not a 
sociologist » Frankly, X. think tho effect of that psychological 
testimony has -been 'already demolished: liere in this Court by 
Mr. Davis and Mr. Moore 

I night say more upon it, but I do -not think that the 
issue justifies further argument. 

i leave with the Court the citations, however, if the 
Court thinkn that they have any merit at all. ’ 1 

rt rooms to me. Your Hcnurs, that I have answered 
specifics u,y the points i.’hich have been raised by my adversaries, 
and I have answered, I believe, most o': the questions which 
the Court has put to other counsel. 

It S.O-OUD to me, as I have listened to seven hours of 
argument that preceded my addressing the Court, this is the 
situation, that my friends say, '’This la the time for a change - w 


Justice Black: Does that have anything to do with the 

lav/ in the case? 

Mr. Korman: I do not think so, sir. 

Justice Black: You do not. 

. x 

Justice Jackson: There has been a promise of change. 

Mr. Korman: Sir, if there has been a promise of change ' ; 

gnd it comes through the proper channels, I certainly, and 1 the 
respondents certainly, hove no objection to it. If it come© 
in the proper way by the Judgment of the Congress that should 
pass upon it We do not object to it. But if they decide that 
«J^ ere i 9 ao need further for separation of the children of white 
and colored people in the schools so that the two may benefit 
from being separated because of the receptive air, the wholesome 
atmosphere that pervades those schools, we do not object. 

Perhaps this is the time. J do not know. But I say that 
this is not the forum for such arguments. 1 say that these 
arguments should be made in the halls of Congress, and not in 
this chamber. 

Incidentally, while there has been talk about breaking 
down segregation In all fields, I note that it has not been 
"'completely broken down in the armed forces, where it could be 

done ty executive order, where we do not have to go to the 

Court and we do not have to go to the Congress.-, * There have 
be£n some moves In that d ir ec t io^^&nd" inc id ent a lly , while we 
are talking about progress in that direction, X should -'like to 


call the attention of the Court -- and I am Indebted to my 

■ . . . ■ • , 

friends In the amici briefs for this, because they have pointed 
to those fields wherein there has been advancement* where there', 
la no longer segregation* and I thank them for suggesting it 
to me* end 1 have looked into it myself and I find that here 
in the District of Columbia Negroes are admitted to all the 
legitimate theaters, that they are admitted to a number of down- 
town moving pictures, that, they are admitted to a number of the 
fine restaurants, including the famous Harvey 3 s Restaurant, 
that there is a gradual Integration on the playgrounds, that 
they ere admitted onto all the recreation areas, that they are 
accepted into many of our larger end better hotels, that they 
serve on the staffs of the hospitals — particularly I call 
your attention to the Galllnger Hospital, which is conducted 
by the District of Columbia --- that they take part in entertain- 
ment and in athletic contests aloiig with white people. I cay 
to you that even in the school system thex’e has been a movement 
toward the betterment , or ; r breaking down, let us cay, a break- 
ing down of any of the possible feeling of hostility, the 

*< 

possible thought that these races cannot get along together. 

It has recently been ruled that mixed groups of enter- 
tainers may come “Into the schools and put on performances , 
vmicn was denied them previously. 

This is not generally known, but In the Southwest section, 
there have been ^oint meetings called of teachers, parents, and 
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pupils where they confer together for the betterment of their 
neighborhood. Those are steps which have ;heen accomplished 
without the intervention of courts, without the intervention 
of legislative bodies, and if those things hove been accomplished, 
pray God the day will come when all things will be merged and 
the white and colored men will meet together in every place, 
even, in the school, and it will not require even arguments 'ft 
from ray friends before the halls of Congress, because there 
will be a general acceptance of the proposition that these two 
races can live side by side without friction, without hostility, 
without any occurrences. 

If that be so, then there will be a general movement without 
their taking any action to help it, without their seeking It, 
to bring those things about , 

This legislation la now in the place where it can be 
handled by the Congress, and not where it will be cut off com- 
pletely by this Court without power of change. 

I should like to read to Your Honors what Judge Prettyman 
of the United States Court of Appeals said In 1950 in the Carr 


cases 


"Since the beginning of human history, no circum- 
stance has given rise to more difficult and delicate 

1 ■ , 

problems than has the coexistence of different races 
In the same area. Centuries of bitter experience in 
all parts of the world have proved that the problem 


i 
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is insoluble by force of any sort. The same history 


shows that it is soluble by the patient processes of 


community experience. - ', Such problems lie naturally 
in the field of legislation* a method susceptible of 


experimentation,, of development, of adjustment to 


the current necessities in a variety of community 


c Ire w .’.stances , " 


That la what 1 urge upon this Court,, to leave this issue' 


where constitutional!:/ it belongs* in the body that can 


legislate one way or another as it finds the situation to be 


as it finds the needs to be In eccfc community. Particularly 


speak for the District of Columbia . But 1 say it is true in 


ill areas. And these allusions to the Japanese cases and the 


ether cases that they have said to Your Honors control this 


situation, x say they do not, In those coses, there were 


complete denials, Kirabpyoshi* Koroma tau, and Endo were kept 


in their homes as prisoners. They were taken from their homes 


and put in concentration camps, Tekashaol was denied the 


r .by- to fish* and In the Farrington case* which they say is 


vhe nearest approach to their problem* there' was an"" attempt to 


legislate out of existence by regulation the foreign language 


schools of Hawaii. 


In each of these cones, there was either denial or an 


attempt to completely deny. These people ere denied nothing. 


They have a complete system of education* which they admit la 


i 
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equal in all respects. They do not raise that Issue. 

I say to the Court that this issue should he left to the 

Congress where it belongs. There is no constitutional issue hereT 

> > ) '• 

It has been decided by this Court. It should be-left where it 
now is . 

REBUTTAL ARGUMENT ON BEHALF OF APPELLANTS 

By Mr. Nabr-it , , . 

Mr. Nabrit: If the Court please, I .would like to adopt 

for the petitioners the complete argument of^Mr; Korean with 
respect to changed conditions and to urge the Court that those 
changed conditions that be suggests are the very -conditions 
that we have been saying to the Court should have a bearing 
upon the construction of these sets of respondents . 

In the District of Columbia, contrary to the situation 
In the States, he has explained that the whole situation is 
one In which this action will create no problems, so that the 
question of vexacious problems” which he mentioned does not • - 
exist in the District, and we adopt feta answers to that. 

v 

Now, with respect to his statement that there is no con- 
stitutional issue, we think our brief deals with this whole 
argument. It appears that he does not believe that there is 
a constitutional issue, end refuses to meet it. Giving to his 
■argument the full meaning of It, that Is, that these statutes 
give the authority, he has failed to deal with the question as 
to whether or not, conceding that they are authorised by the 
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statutes, ^hat "is s const itut ions X delegation of power, 'and' he 
has not addressed himself to that. 

Rather he has dwelt -In the past upon the white man’s 
burden* and he has seemed to feel that for some reason that 

exists today, 

It would appear- to me that in 195?, the Negro should not 
ho viewed as anybody’s burden . He is a citizen. He is perform* 
ing his duties in peace and in war* and today, on the bloody 
hills of Korea, he is serving in an unsegiegsted war* 

All we ask 01 Ghis Court is that it say that under the 
Constitution he is entitled to live and send' hio children to 
school in the District of Columbia unsegregated, with the ' •, 
cauldron or ols war comrade . That Is simple. The Constitution 
gives him that right. 

The basic question here is one of liberty, and under 
liberty, under the due process clause, you cannot deal with it 
es you deal with equal protection of laws, becer.se there you 
deal with it so r, quantum of treatment, substantially ec;u-i« 

You either have liberty or you d ■. not, When liberty ia 
interfered with by the State, it has to be Justified, and you 
cannot justify it by saying that we only took a little liberty, 
lou. justify It by the reasonableness of the taking. 

We rebuilt that In this case, in the heart of the Nation’s 
Capital, in the Capital of democracy. In the Capital of the 
.tree -world, there is no place for a segregated school system. 


m 
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This country cannot afford it, and the Constitution does not 
permit it, and the statutes of Congress do not authorize it, 
, (Whereupon, at 1:27 p.m., the argument was concluded,) 


S'; \ 




